This paper unfolds litigation opportunities for LGBT plaintiffs embedded in EU law. It explores both established tracks and future prospects for fostering the EU's (at times half-hearted) goodbye to heteronormativity. The paper demonstrates how American federalism theories can pave the way for the "right to love" in the European Union, whose mobile sexual citizens are equally benefiting from the "leave" and "entry options", requiring more heteronormative states to comply with the approaches to sexuality adopted by their more tolerant peers. The relevance of this normative framework based on federal "entry options" for the EU is further exemplified by a recent judgment of the US Supreme Court in Obergefell v. Hodges (2015) . The strategy of activating EU law in litigation for mobile couples could in the medium-to short-term perspective spill over the recognition of various forms of legal unions for gay and lesbian couples all over the Union, promoting tolerance, equality and respect. The paper reveals that Citizenship Directive 2004/38/EC and actio popularis at the national level offer two major federal keys for activating this anticipated sexual emancipation via EU law.
Introduction
EU citizenship is not only a unique space for 'overcoming' nationality often imagined in terms of the dominant ethnicity of Member States.
1 EU citizenship equally offers an activist arena for challenging sexual identities and inequalities embedded in those national citizenships, transnationalising discourse on rights and gay emancipation in Central and Eastern Europe as a matter of EU law. European, in this context, becomes a language of rights and entitlements, which can be turned, inter alia, against their own states of nationality. On the one hand, transnational forms of citizenship facilitate the very dialogue on sexual rights among Member States and problematise the construction of fixed identities. 2 On the other hand, EU citizenship is equally a realm of disciplining humiliation of the Member States. 3 The rhetoric of 'socially unfruitful' homosexuality and the prescription of women's reproductive role have been particularly visible in nationalist projects with ethno-centric views on the group boundaries and longevity. 4 The Union instead offers value models for anti-discrimination developments beyond the 'population' narrative of -largely patriarchal and heteronormativenational citizenships. Although not always legally enforceable due to the limited possibilities for harmonisation and Union action, transnational and national LGBT movements can capitalise on value models as a matter of EU federalism for lobbying just causes.
This contribution will highlight the progress of "gay rights" litigation before the Court of Justice, from the early 1990s. It will show how quasi-federal elements embedded in the ever-evolving EU law, 5 on the one hand, created mobilizing opportunities for transnational LGBT litigation and, on the other hand, have steadily Europeanized the discourse on gay rights as part and parcel of the Union values. 6 Citizenship, anti-discrimination and fundamental rights' developments have all contributed to the minimum "European" standards of LGBT rights' protection.
To these ends we first revisit the potential of LGBT rights in EU law through the looking glass of the normative discussion about Kreimer's vision of federalism 7 and Karst's analysis of the "freedom of intimate association": 8 the basic idea that any authority should be as cautious as possible in regulating human intimacy and love. The ultimate question is whether we face the nascent "right to love" 9 translated into the less-fortunate (with a due simplification: intolerant, homophobic, archaic) Member States via the federalizing impact of EU law. While the presence of an exit option is indisputably inherent in the nature of virtually any federal system, the legal specificity of the supranational Union in Europe with its goal-oriented reading of competences and the growing awareness of possible implications of its actions for human rights protection potentially opens a way also to an "entry option" that would oblige member states to recognize less restrictive or simply different moral choices made by other states. Outside of ideologically charged areas of sexuality, gender identity, and family law, such an "entry option" is already a day-to-day reality in the EU: Europeans can thus bring their own law with them, as they move from one Member State to another.
The second part will outline the genesis and evolution of LGBT rights in Europe: from stringent boundaries of sex discrimination to free movement of sex couples via EU citizenship regime. The part will highlight two major periods in the history of LGBT litigation at the Court of Justice: before Amsterdam Treaty, when sexual minorities explored the limits of sex equality clause and after introduction of the special anti-discrimination provision into the Treaty, which is now Article 19 TFEU.
The third part will consequently unpack the necessity and the ways to capitalize on that EU valuesdiscourse along with novel anti-discrimination developments for the emancipation of LGBT rights, especially in the context of the Eastward enlargement. It will highlight the most recent case law of the Court of Justice as supplying a box of litigation opportunities for LGBT movements. That box (albeit not infinite and yet imperfect) is apparently available even in Central and Eastern European parts of the Union where coming-outs remain relatively uncommon and public life is often infected with social homophobia and intolerance.
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Federal outlook on gay rights in the USA and the EU Federalism contributes to freedom at least in two ways: by providing a minimal rights denominator at the federal level which is to be followed by all the states and-in the issues where such denominator is either not available, or not sufficient-by providing an exit option for those who are unhappy in their native state.
The Council of Europe can be viewed in this context as the provider of the most general common denominator of rights available in Europe, while the European Union is the guarantor of the exit option, which it granted to its citizens.
11 Wherever you move in the EU, you are always covered by important CoE rules, 12 including, especially, the European Convention on Human Rights ("ECHR") 14 All in all, however, the exit option becomes the most important one in terms of empowering European citizens, since the EU, by its very nature, is not empowered to act in the majority of fields, 15 and given that rules of the Council of Europe are just as basic as they are important.
It is clear that when a federal system is integrated to such an extent that the local differences are negligible, the ability of such a system to enhance liberty is likely to be negligible too. Thus when the political or legal regimes across an internal border differ, federalism turns into an asset for the promotion of liberty. Such liberty is not an apodictic ideal of the totalitarian states, but is rooted in the tandem of diversity and mobility. Extreme interpretations of this facet of federalism give the exit option more importance than political participation: "a sufficiently decentralized regime with full mobility could perfectly satisfy each person's preferences even with no voting at all."
18 Practically, individual freedoms of citizens moving freely are potentially amplified since "state-by state variation leaves open the possibility to each individual of choosing to avoid repression by leaving the repressive jurisdiction."
19 This is an effective way to deal with what Madison saw as the greatest potential threat to individual liberty, i.e., the tyranny of the majority. 20 Although not a panacea, the exit option provided by federalism should not be underestimated.
The ability of the EU to advance liberty through federalism is extremely rich, as the Member States vary greatly. Only a marginal part of legal regulation has been harmonised, allowing citizens to benefit from the existing variations from one Member State to another. These variations are particularly important with regard to the positions the Member States take on the moral issues, such as abortion, same-sex marriage, divorce, and the like. The citizens thus have infinitely more possibilities to choose the legal regime that suits them best by moving from one Member State to another, compared with unified systems, where by moving one can find little more than a change in weather. The situation of EU citizens thus approaches that of their U.S. counterparts. "Today, the lesbian who finds herself in Utah, like the gun lover who lives in Washington, D.C., and the gambler in Pennsylvania, need only cross the state border to be free of constraining rules." 18 Id. at 1494 n. 37. 19 Kreimer, supra n. 7, at 71. 20 See The Federalist No. 10 (James Madison) (introducing the concept of "tyranny of the majority"). 21 Kreimer, supra n. 7, at 72.
The inter-state situation activated by cause lawyers before the U.S. Supreme Court is, to a vast degree, emblematic for EU law as well. 22 Although widely streamlined in media as the judgment about same sex marriages, de jure the decision is more about recognition of rights derived from marriage than status, which ironically makes the recognition of status all over the American states only a matter of time. The case was launched after a same sex couple, James Obergefell and John Arthur married in Maryland. Their state of residence though -Ohio -did not recognize their marriage license, which enabled them to file a lawsuit about discrimination. John Arthur was terminally ill and suffering from amyotrophic lateral sclerosis. For this reason, they wanted the other partner, James Obergefell, to be identified as his surviving spouse on his death certificate based on their Marriage in Maryland. Through this paradigm of rights based on the free movement between the states, the Supreme Court delivered a truly landmark judgment establishing that a fundamental right to marry is apparently guaranteed to same-sex couples by the Due Process Clause and the Equal Protection Clause of the Fourteenth Amendment to the United States.
Besides an assumption that the states are self-governing and that there are important differences between them in terms of regulation of some issues of potential moral disagreement, in order to provide citizens with an "exit option" able to have far-reaching effects on their freedom, three features of the federal system that would limit the states themselves are absolutely crucial. Agreeing with Kreimer, these should include the free movement right granted to citizens, equality between newcomers and native citizens in the new state of residence, and territorially-limited state jurisdictions. 23 Only when all the three elements are in place is it possible to talk about the exit option within the federal systems that would provide an opportunity to safeguard liberty for the citizens. All the three are now to be found in the EU.
EU citizenship is a ius tractum status building on the nationalities of the Member States,
24 which is at the same time 'autonomous' 25 and grounded in EU law, bringing with it a set of rights specific to the EU legal order. 26 The most important of these have traditionally been considered non-discrimination on the basis of nationality 27 -in the words of Davies, de facto "abolishing" the nationalities of the Member States 28 -and free movement in the territory of the Union. 29 The latter does not only include a right to travel around the EU, but also a right to settle anywhere you like with your family, take up employment and to be treated exactly the same way as the natives of your new Member State of residence are treated. 30 Changing the Member State and non-discrimination on the basis of nationality are thus the core rights of EU citizenship stemming from the supranational legal order. Additionally, the Member States are prohibited from creating obstacles to free movement of citizens that would 22 Obergefell v. Hodges, 576 US_(2015) . 23 Kreimer, supra n. 7 , at 73. discourage their own nationals to move to other Member States. 31 Besides, the Member States cannot undermine the status of EU citizenship, 32 or deprive citizens of the possibility to enjoy the 'substance of rights' 33 stemming from this status, 34 including unwritten rights. 35 The first two of Kreimer's components of federalism necessary to enable effective exit option are thus in place. The third is part of the EU system too: the Member States are sovereign states also under international law, so their jurisdiction is most often limited to their own territory. 36 Applied to the situation of the gay communities in the Member States the "exit option" of European federalism already provides a viable alternative to life in potentially less gay-friendly societies, such as Poland, Greece, or Slovakia, as moving to the Netherlands or Sweden is a protected EU citizenship right.
Having said all this, it is as clear as day that "the exit option is no panacea": 37 the majority of people will only consider moving in exceptionally harsh circumstances. Simultaneously, a guarantee of a viable degree of legal unity of the Union is an indispensable consideration. Member States cannot specialize in accepting only citizens adhering to certain ideologies and rules of morality. Should this be the case, it would unquestionably result in the denial of the very idea of the Union, leading to its legal fragmentation. 38 Above all, moving between cultures, from one society to another, is difficult. In the EU, where citizenship rights are unquestionably connected with the personal and financial situation of the citizen concerned, 39 not merely the status of citizenship, it can even be impossible in some cases. 40 Given that the "exit option" is unable to solve all the problems and is even not always available in practice, a certain degree of legal convergence with regard to the most important issues, particularly related to human rights, is needed. Such convergence can theoretically come in three ways: via full harmonization, via partial supranational alignment, i.e. through terminology to be applied within the material scope of Union law, or via the federal requirement of recognition of national rules even outside the member states in which such rules were initially adopted:
41 the crucial pillars of EU law. In all these cases, deviations from the rules are to be strictly checked against the principles of EU law.
Yet another way stems directly from the availability of the pan-European human rights minimum introduced by the CoE, reinforcing the overall framework of human rights protection. In this regard, it is remarkable albeit completely unexpected that the European Court of Human Rights has most recently followed the logic of the U.S. Supreme Court in the settings of the Council of Europe, that is -unlike the EU which is the "exclusive club" of liberal democracies -hosting countries as different as Iceland and Azerbaijan. In its judgment in case Oliary & Others v. Italy (2015) , the Court all of a sudden established that Italy should offer some form of registered partnership or marriage to gay couples. 42 It is remarkable that in this case the judgment refers to comparative jurisprudence, giving example of the U.S. Supreme Court that precedes Strasbourg just by a couple of weeks. 43 This judgment also captures the growing consensus in the Member States, noting that 11 countries of the Council of Europe recognize same sex marriages, while 18 offer recognition of various forms of same sex partnerships. 44 In this situation, the Italian Senate had to recognize same sex civil unions in February 2016. 45 While harmonization is always an option, notwithstanding the fact that applying this tool in a number of fields would imply a Treaty change, mutual recognition enforced by EU institutions -one of the most successfully deployed ways of developing integration -can be more attractive in the European legal setting. This is particularly true in the areas dealing with the issues of deep moral disagreement between the Member States. Consequently, the Treaties currently in force need to be optimally used in order to bring about change without full harmonization. This can be done using two avenues already mentioned: either via the formulation of European legal notions for some ambiguous terms to be used within the scope ratione materiae of Union law (i.e. "family)," 46 or through the formulation of the principle of unconditional recognition of the national understanding of such terms even outside the borders of the Member States where they were formulated. The second could be preferable, since it implies full respect of the national-level solutions and does not require the ECJ to 'legislate'. Moreover, it is unquestionably in line with the mutual recognition approach. 47 This being said, the ECJ is clearly in the position to choose either way. Consequently, the EU legal system is likely to offer more than a simple "exit option", but also what can be characterized as an "entry option", i.e., a legal possibility to enter a member state other than your own and carry the rules of your old member state with you. The "entry option" thus constitutes a clear deviation from 41 http://www.theguardian.com/society/2016/feb/25/italy-passes-watered-down-bill-recognising-same-sex-civil-unions (25 February 2015). 46 The ECJ has a rich history of articulating EU legal terminology, e.g., "worker" or "the court or tribunal of the Member States," much broader than the national definitions available in the legal systems of the Member States. 47 The latest addition to the fine-tuning of mutual recognition is the clarity with which the ECJ spelled out the obligation, lying on the Member States not to check the presumption that their peers adhere to fundamental rights: Opinion 2/13, para. 252. Kreimer's third principle, limiting the territorial jurisdictions of the Member States. This is so, since a number of EU citizens who exercised their rights to move to another Member State can be better off in their new Member State of residence because the law of the first Member State would still apply to them. 48 Such situations, when mandated by Union law would be outside the realm of private law: the functioning of the "entry option" is a direct consequence of the way that Union law functions vis-à-vis national law of the Member States. Such entry option is the emanation of the specific nature of European federalism.
As will be further exemplified with the Citizenship Directive 2004/38/EC, if a same-sex married couple moves to a Member State where same sex marriage is still unrecognized, that latter Member State will be obliged to anyhow treat them as a married couple. Indeed, the language of the Directive does not contain any references to "one man -one woman". 49 In line with the recent U.S. Supreme Court pattern of reasoning on the rights recognized in another state, 50 this strategy of activating EU law in litigation could in a long perspective spill over the recognition of various forms of legal unions for lesbian and gay couples all over the Union.
EU law is then double-empowering: those who escape the sub-standard law of their own Member State, which does not respond to the needs of their life, enjoy additional protection having moved (and also upon return home, following the Singh principle). 51 Those who move to the Member States whose political choices do not suit them well, are empowered to bring the law of their Member State of origin with them via mutual recognition, thus escaping the local regulation in the new Member State of residence. In both cases EU law serves as a vehicle to shield citizens from the legitimate democratic outcomes in their jurisdiction of residence, protecting them from the localized majoritarian perceptions of morality and acceptability. 52 This double empowerment unquestionably implies a subtle (and sometimes not so subtle) pressure on the Member States democracies, thus improving their operation in the interests of all the strata of society through welcoming an additional avenue of Socratic contestation.
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Bumpy road for gay rights in the Union: Genesis, evolution and current state of art Since the initial Treaty of Rome, the legal constructs of sex have experienced an impressive proliferation, despite the fact that the primary integration process was essentially driven by pure commercial rationales. A tiny and fairly toothless provision in Article 119 EEC (now Article 157 of the Treaty on the Functioning of the European Union (TFEU)) 54 introduced the seminal wording of gender equality between men and women, the equal pay principle. Few scholars could have imagined in the 1950s that this brief provision would pave the way to the far-reaching and evolving set of sexual rights in EU law. All the principal EU institutions (the European Court of Justice (ECJ), the Council, the Commission and the Parliament) have been involved at various times and to varying degrees in the issues of gender mainstreaming, women's labour and social rights, pregnancy and positive discrimination, gay liberation and sexual identity, prostitution, pornography and the fight against paedophilia and sexual trafficking. 55 Perhaps the culmination of gender rights (drawn out of the tiny gender-equality clause) was the ECJ's rulings on transsexuals. In its 1996 judgement in P. v. S., 56 the Court interpreted the provision on the equality of men and women to apply to cases of gender reassignment. 57 The EU has, therefore, broken with the idea of exclusively biologically-born women being the timid and delicate subjects of patriarchal familial relations, whose main purpose is the procreation of community and, ultimately, of the mythical nation.
While early national citizenship systematically shut women out, it was also excluding gays unless they kept their identity hidden. 58 As nationalist rhetoric on citizenship used to position women as subjects of procreation, non-heterosexual individuals were conceived as 'pathological', 'immoral' and 'foreign' to imagined domestic communities. 59 Duties parlance was classically used to justify exclusion: not good enough to fight -not good enough to reap the fruits of citizenship. 60 This particularly cynical way of construing citizenship rights is now passé. 61 Quite characteristically, the homophobic narrative in the new Member States of the Union, for example, is often framed as an 'imposition of hostile Western values' on blissfully prudish and moral 'national citizens'. 62 The parallel discourse on the imagined pathology of homosexuality (a concept largely shaped by psychiatrists and criminologists) 63 gained sustenance from the HIV/AIDS epidemic. 64 In this respect, there is a gap between the current Union Member States who found themselves behind opposite sides of the Berlin Wall. Western countries had brought homosexuality into the vocabulary of active citizenship earlier, during sexual revolution of the 1960s and the AIDS breakout in the 1980s. Dennis Altman predicted that economic growth and development would facilitate the integration of homosexuals into modern society. 65 Homosexuals do not map to any particular economic class and are therefore not easily reducible to an economically disadvantaged group. Nonetheless, economic development and globalisation are incompatible with exclusion based on sexual orientation. 66 Likewise, the EU project based on the internal market rationale is hardly compatible with discrimination on the basis of sexuality, as it could exclude large sections of the population from providing and receiving services, consuming goods and fostering economic growth on an inter-state basis.
As has been shown above, the ECJ has stretched the tiny sex equality clause to cover cases on gender reassignment and to protect the rights of transsexuals. However, it was the absolute maximum the Court was able to achieve to foster emancipation causes for LGBT individuals in the 1990s. 67 Similar cases for gay and lesbian couples based on Article 157 TFEU have all failed. 68 The heteronormativity of the EU legal order is additionally sustained by the de jure exclusion -often wrongly relied uponof family matters from the scope of EU regulation, although it would have been perhaps more correct to state that currently, national and EU law co-regulate family matters to a certain degree. 69 The ECJ has not had a chance to demand either absolute mutual recognition or clarify the meaning of a 'spouse' under the Directive 2004/38 -the two options open for changing the current practice of national-level non-compliance in a number of Member States outlined above in detail. The 1996 case on transsexuals was already a huge achievement, considering that back in the 1950s (when the EEC was established), judges all over Europe (including the European Court of Human Rights) employed the language of crime, pathology and deviation when describing homosexuality. 70 Furthermore, it remained criminalised in many Member States until the 1970s, with Romania becoming the last EU Member State to decriminalise homosexuality in the 2000s (before its accession to the EU).
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The perceived limitations on EU action written into primary law (the ECJ simply refused to follow other jurisdictions around the world, including the UN Human Rights Committee, 72 in refusing to approach sexual orientation discrimination as sex discrimination) prompted the inclusion of a provision on anti-discrimination which would be self-standing and extend the emancipation potential beyond the ever-expanded yet proclaimed finite gender equality clause. Such a provision was negotiated into the Treaty of Amsterdam, which introduced Article 13 into the EC Treaty (today Article 19 TFEU). The new clause stands apart from the gender clause (the latter has acquired a richer harmonisation scope) and lists sexual orientation among the additional grounds of prohibited discrimination (along with race and ethnicity, age, disability and religion). The clause does not straightforwardly impose, for example, the necessity of full legal recognition of same-sex marriages, but it enables EU harmonisation powers to challenge discrimination based on sexual orientation.
Although not without caveats, Article 19 TFEU has already contributed to the rise of EU secondary law protecting LGBT rights in the employment context, 73 with important judgments in this field. 74 Furthermore, Article 19 TFEU was inserted into the second part of the TFEU, entitled 'NonDiscrimination and Citizenship of the Union', 75 thus consolidating the project of EU citizenship with the anti-discrimination ethos. The biggest achievement of the litigation based on secondary law adopted under Art. 19 TFEU so far has been the recognition of equal pay rights in various labour contexts (earlier acknowledged for women and transsexuals) for lesbian and gay couples, as soon as a state introduces a minimum legal status for the homosexual union (be it a partnership or a marriage). 76 In addition to Article 19 TFEU and a brief non-discrimination provision in the Charter of Fundamental Rights, 77 the next substantial EU basis for claiming gay rights is based on the so-called Citizenship Directive. 78 This instrument of secondary EU law employs a gender-neutral language for family unions and partners. 79 The Directive establishes several regimes for married, registered and unregistered partners. If a same-sex couple is married in a home state then EU law unquestionably requires the host state to recognise the marriage, as the wording of the Directive is crystal-clear. 80 In other words, mutual recognition has to do its job -no ECJ intervention at the level of definitions is required. In practice, host states not recognising same-sex marriages often obstruct the practical enjoyment of the right of a spouse to join their partner -an issue which no doubt needs to be clarified in the case law of the ECJ. Given that if not asked what the law is, the ECJ will not tell -the eternal logic of Article 267 TFEU -activist litigation here is absolutely indispensable.
Two situations are possible in the case of a registered partnership. Should the host Member State treat registered partnerships as equivalent to marriage, an individual then has the right to join their partner as if they were spouses. If the host state does not treat registered partnerships as equal to marriage, then the couple falls into the category of unregistered partners in a 'durable relationship'. However, EU law creates no obligation to recognise registered partnerships. Unregistered partners do not enjoy the same right as a spouse to join their partner. Instead, the Directive obliges Member States to 'facilitate entry and residence' to unregistered partners who are in a 'durable relationship'. This unclear rule applies equally to same-sex couples and to couples of the opposite sex. 81 Such situations cover same-sex couples where one is a EU citizen. In addition, the Family Reunification Directive allows spouses who are third-country nationals to be united with third-country nationals residing lawfully in the territory of a Member State. However, Member States are not explicitly obliged to extend this right to same-sex registered (or unregistered) partnerships. 82 The evident limitation is that an albeit ever-decreasing number of EU countries continue not to recognise any form of same-sex unions. Furthermore, Poland and the UK negotiated a specific Protocol to the Charter which has been presented as opt-out of these countries from substantial parts of the Charter. 83 Yet UK's positionunlike Polish -was not motivated by the concerns about sexual liberalization. In fact, the UK has till now recognized both same sex partnerships and marriages. 84 Poland, in contrast, has adopted a specific declaration on morality and family law. 85 In practice, this acclaimed opt-out from the Charter is meaningless: technically non-discrimination matters can always be handled by reference to Article 19 TFEU, the general principle of equality and fundamental rights. 86 The federal elements embedded in the ever-evolving EU law discussed above, created mobilising opportunities for transnational LGBT litigation and, on the other hand, have steadily Europeanised the discourse on gay rights as part-and-parcel of Union values. EU citizenship, non-discrimination and fundamental rights' developments have all contributed to the minimum 'European' standards of sexual rights. The ultimate question is whether we face the nascent 'right to love' translated into conservative states through the vertical distribution of EU law. With this overwhelming EU federalisation, the discourse on LGBT rights can no longer be silenced in the moralistic socio-political narratives of the Union's homophobic elites prevalent in some Member States. As has been demonstrated in recent studies, the 'Europeanization of LGBT rights begins primarily as a vertical process in which the EU imposes formal rules on Member States and builds the capacities of civil society [...] to lobby domestic institutions. This engenders new domestic discourses and generates media attention around the LGBT issue, which domestic groups then use to draw attention from outside ' . 87 Yet the borders of the homo-space (an indispensable aspect of EU sexual citizenship) 88 are continuously being negotiated with the 'public universal' hetero-counterpart. In this respect, fairly progressive EU sexual rights also shape new categories of homo and hetero that are themselves based on an act of copy-paste from the heterosexual family relations. However, the current scope of protection incorporated into the primary law and the neutral language of family 'partners' in the Citizenship Directive both leave the Union with an open project for sexual rights, which could further accommodate less typical (beyond heteronormative and patriarchal) forms of intimacy -including networks of friends, lovers and partners -as spaces for socialisation. 89 A relationship is no longer a procreative prerequisite of the 'good citizenship' but an end in itself, developing into the right to love.
EU litigation box for Central and Eastern Europe: Example of ACCEPT
At the vertical level, EU sexual citizenship distributes sexual rights to Member States through several channels. Before accession, future Member States are obliged to adopt governance of sexual rights through the Copenhagen criteria on the rule of law and fundamental rights (that is, for example, to decriminalise adult same-sex relations). After accession, EU institutions contribute to the minimum level of emancipation of sexual standards across Member States (for example, non-discrimination in employment and asylum). Furthermore, the EU offers a litigation space for active citizens and social movements to advance their sexual causes at the Court of Justice, while remedies belong to the realm of national courts where concerned individuals and organization exercise their legal standing also with regard to EU law. The ECJ has bolstered the proliferation of gender equality and took a moral-neutral position to adjudications on sexual services. Finally, sexual rights find their way vertically to Member States through the federal discourse of EU citizenship. The rhetoric of gender and sexual emancipation is strongly associated with idealistic perceptions of European politics and law. EU federalisation fosters the social imagination of EU citizens and social movements who, in turn, rely on EU sexual standards as a strategy for humiliating Member States. European becomes the language of rights and entitlements. EU sexual citizenship, thus, turns into a realm for disciplining embarrassment in the Union. Dictating gender roles, sexual choices and lifestyles is not yet fully precluded. Yet thanks to the EU, it is finally a cause for shame and yields less cash. One recent case from Luxembourg which stands out from the rest as particularly promising in litigation terms is the judgment in Asociaţia ACCEPT. 90 This case, which put homophobia under the spotlight of EU law, illustrates the value of pragmatic cause litigation (similar to the Defrenne saga in the 1970s) for the benefit of a disempowered minority and the rise of an active form of citizenship mobilising EU sexual rights. A Romanian football club was found to be performing direct discrimination by not distancing itself from the words of its patron. The patron announced that he would never hire a gay player. A non-discrimination organisation managed to bring this case in the absence of a single plaintiff. The locus standi for organisations is undoubtedly a huge achievement of EU non-discrimination law in that it encourages the litigious potential of active citizenship. 91 It will be fair to say that Romanian legislation was even broader in empowering organizations to bring cases than what is provided in Art. 9 (2) of the Framework Directive. This tactic, based on civil litigants and social movements, gives a true boost to otherwise 'desperate' cases, which lack individual plaintiffs. The latter factor is particularly emblematic for the LGBT community, especially in Member States with more socially prevalent homophobia and religious obscurantism. In such societies, where coming out is still uncommon, revealing alternative sexuality often leads to social ostracism and numerous employment difficulties. As convincingly demonstrated by Foucault, heteronormativity is not exclusively a matter of repression. 92 Instead, it is often sustained by keeping the sexual as a most cherished secret of Western society. The 'closet' (that is, the concealment of sexuality) serves as an asylum for many gays and lesbians. Hence, a deafening and embarrassing silence remain the stigma of the queer citizens.
These scenarios for strategic litigation by either a strong and genuinely independent equality body or by an autonomous human rights organization essentially revolutionizes perspectives for future development of non-discrimination law in Europe. They give a veritable boost to otherwise "desperate" cases with no individual plaintiffs available. There are a number of factors in various segments of non-discrimination protection preventing individual plaintiffs from launching a case, including inter alia:
• Low awareness about legal possibilities to seek judicial redress, frequently combined with imperfect knowledge of the official language of procedures (very often affecting migrants);
• Serious physical or mental handicaps (in the case of disabled people);
• Age of affected victims (in the cases of both youngsters and elderly people);
• Religious considerations and subordinated status (e.g., women in some traditional Islamic families);
• A fear of public disgrace and considerations of privacy, etc.
Various fact-finding missions initiated by ACCEPT indicate that LGBT persons are commonly intimidated and harassed by police forces. Under the threat of getting outed, victims pay bribes and rarely initiate legal action. 93 It is therefore ever important to promote this tool of cause lawyering 94 by both the equality bodies (in the sense, of the equality Directives) and independent NGOs, in addition to the traditional focus on individual plaintiffs. This new wave of strategic litigation may yield its precious fruits for the mobilization of social movements representing protected minorities. 95 The litigation track of ACCEPT (essentially actio popularis) creates a new legal opportunity for gay and lesbian organizations in Luxembourg after their substantial defeat in the "gay cases" in the 1990s-2000s. 96 The initial political opportunity in the Member States and EU level -where gay organizations started their lobbying not earlier than in the 1990s, compared to the feminist organizations effectively exploring both legal and political EU opportunities 97 -was equally low. 98 Enabled with sufficient financial and information resources (a task which should be duly understood as an objective of EU investments), this focus on social movements is capable of strengthening equal opportunities in Europe under the double vigilance of EU institutions and civil society. 99 
Right to love as the proper framework for analysis
Given the political climate in some Member States, as well as anti-gay public opinion, it is clear that once the entry option for the gay families coupled with a more effective deployment of Article 19 TFEU principles, begins to function as it should within the European Union, the less-liberal Member States will do their best to block the application of free movement to gay citizens' family members. Different exceptions are likely to be invoked in order to justify discrimination. A similar situation occurred in the aforementioned American case, with a gay couple legally married in Maryland seeking recognition of rights derived from their marriage in Ohio. Expectedly, Ohian authorities did their best to prevent such a recognition. At which point, the cause laywers used this legal opportunity to foster equality in the U.S. Supreme Court. 100 scrutiny in such a context becomes a dominating standard, the states will start losing overwhelmingly and systematically, as the majority of anti-gay policies are essentially entirely deprived of any sense and largely aim at the perpetuation of prejudice, 103 being "the product of folklore and fantasy rather then evidence of real risk of harm." 104 The potential dangers of such new standard for the states' ability to regulate marriage are evident. 105 Restricting marriage and non-marital intimate association will be extremely difficult, which is a good thing, as "where marriage is involved the state does not have a contracting party's choice to accept or reject a compact." 106 There is no room, in the European legal context, for the imposition of Karst's vision on the Member States willing to suppress certain forms of intimate association at the national level following the perceived interests of the majority of their citizens. However, the Union can apply Karst's reasoning when the law of such a Member State is forming an obstacle for a couple exercising free movement rights in the EU, i.e., once the operability of the entry option is at stake. In a situation when the achievement of the goals of the EU Treaties is threatened, the strictest scrutiny is to be required.
Unlike in the free movement of goods, 107 public morality is not included among the Treaty grounds on which a Member State willing to justify a restriction can rely. While Article 21 (1) allows for "limitations and conditions laid down in the Treaties and by measures adopted to give it effect" 108 the most commonly used lex specialis instrument, Article 45 (3) only includes "public policy, public security and public health" 109 among the possible grounds. It seems that deviating using these exceptions in order to justify non-recognition of same-sex partnerships or marriages is virtually impossible, since, in the situation when the usability of health and security arguments can be dismissed right away, public policy cannot possibly consist in discriminating on the basis of sex. 110 While it is ultimately up to the Court to establish the possible extent of exceptions from the application of the entry option, the text of the relevant provisions as well as the position usually taken by the Court in the cases involving deviations from the main Treaty rule make it clear that any exceptions are to be interpreted restrictively and do not entitle the Member States to discriminate. This means that Union law is unlikely to be of assistance for any Member State in CEE seeking exceptions from general application of the law of free movement of persons in order to respect the homophobic opinion of the majority.
111

Conclusions
EU citizenship provides vertical opportunities for claiming sexual rights, in addition to horizontal developments occurring in certain Member States. 112 The federal structure of the EU boasting unique exit and entry options unquestionably broadens the horizon of rights enjoyed by minority communities. Moreover, the current multilevel system of fundamental rights protection in Europe (EU, Council of Europe, national states and a relatively vast number of actors such as the media and NGOs) equally boosts political opportunities for advocacy groups to mobilise around the social issues of gender and sexual equality. As studies by political scientists demonstrate, such groups continuously frame their demands as a matter of 'European' discourse by making issues of equality and acceptance one of human rights and domestic responsibilities of the EU community. 113 The ultimate question is whether we are observing a nascent 'right to love' distributed through the EU citizenship discourse into the less-fortunate states via the federalising impact of EU law. While the presence of an exit option is indisputably inherent to the nature of virtually any federal system, the legal specificity of the supranational community in Europe, with its goal-oriented reading of competences and the growing awareness of the possible implications of its actions for human rights protection potentially opens a way also to an 'entry option' that would oblige Member States to recognise less restrictive or simply different moral choices made by other states. This paper has demonstrated that outside the ideologically charged areas of sexuality, gender identity and family law, such an 'entry option' is already a day-to-day reality in the EU. The careful analysis of the EU harmonization developments in primary and secondary law, as well as of the case law of the Court of Justice through the looking glass of Kreimer's 'federalism' and Karst's 'freedom of intimate association', reveal multiple opportunities for mobilising EU law as a strong shield against homophobia, in particular in Central and Eastern Europe. In this regard, the recent judgement of the US Supreme Court in Obergegell v. Hodges (2015) supplies a valuable example of a 'federalist' litigation track for the EU. In the future, European LGBT movements will have to further capitalize on the available yet not entirely explored paradigm of EU citizenship -with its entry and exist options for mobile couples -as well as on the actio popularis litigation schemes innovatively embedded in EU anti-discrimination law.
